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DECISION

WABHINGTON, D, C, 20048

FILE: B-186456 DATE: Marrch 29, 18TT

MATTER OF: E. R, ﬁitchcack & Associate

DIGEET:

1, Protest against resolicitation of requirements
for thermal shipping zontainers is denied where
record indicatzs reasonable basis exiscs for
resolicitation in that spacifications we:rs defective
and Governmant's minimum needs not adequavely
stated,

2. Negotietions with protester under original RFP
following termination for cruvenience of negotiated
contract are precluded since original RFP was
defective.

E. R. Hitchreock & Assoctates (Hitchcock) protests the rejection
of its offer and the determinaticn of the contracting officer to
resolicit the requiremeiits called for under request for proposals (RFP)
No. 7646(c) fssued by the Department of Eealth, Education, and Welfare
(HEW), Public Health Service (PHS), Food and Drug Administration (FLA).

Thie subject Ki¢P, issued on January 9, 1976, called for 1,000 each
small and large "Thermal Shipping Containers' which are to be used in
shipping etiologic agents. The R¥P defines an etiologic agent as
"k & % 5 yiable microorganism or its toxin, which causes or may cause
human diseuse *# * %, HEWV reports that the containers are spaeciulized
items which must provide an unusual degree of protection for the
materials being shipped in order .to avoid accidental spilling of
hazardous substances. If: is further stated that the subject requirement
was to be obtained by negntiation due to the Government's inability to
develop spacifications which were sufficiently definitive to permit
formal advertiaing.

In order t> obtain containers considered safe for shipment of toxic
materials, the RFF required the submission of samples which were
"# % % gubject to visual examination, testing for terminal capacity,
durability, and functional performance by the U.S. Bureau of Stendards,
or an independent tasting laboratory.” The RFP further specified '
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that the containers be constructed and insulated no as to pasa certaiu
performance and impact drop testing requirements as enumerzted in

the RFY'. Amendment 1 to the RFP was issued to change certain dimensions
and change the performance testing requirements.

Offers were received from Hitchcosk and the Hollinger Corporation
(Hollinger) by the ¥ebruary 27, 1976, closing date. It is reported that
the evaluation of offers wasm limited to a visual examination which
included a trial closura of sample containers with pressure sensitive
tape as in actual usage since they were intended ro be reused for in-
definite perlods. FDA discovered thar removing cthe vealing tape from
the Hitchcock containers tore the polyethylene film added by the offeror
for watev protection and ease of tape removal., The torn areas, by
extending beyond the taped areas, nullified the water protection
capability of the containers after the initial usage. This was con~
sidered an unacceptablc defect by FDA in view of the high degrees cf
protection required for shipment of hazardous substances. In vies of
this deficiency in Hitchcock's proposal, the procuring activity statea”
that Hollinger's offer was the only acceptable offer. The PHS states
that there was no apparent attempt to conduct the performance testing
speclfied in the RFP, Award was made to Hollinger acvd thareafter a pro-
test wag filed in our Office by Hitclicock.

Thae PHS states that during the review of the protest, FDA realizsd
that its specifications only addressed thermal and stress performance
requirements. The.specifications did not adequately cover certain
minimum reguirements such as water protection and the ability to with-
stand the sealing/opening operations of actual usage. Further, the PHS
states that the RFP did not inform offerors of the importance of price
with relation to the other factors and did not indicate that coutainers
would be tested by sealing and opening with pressure sensitive tape.

In view of the defective specifications and the RFP defects regarding
evaluation factors, Hollinger's contract was terminated for conveanience
effective July 12, 1976.

Hitchcock contends, assuming that its containers pass the required
tests, that resolicitation is unnecessary and that the procuring activity
should negotiate with ita firm and make an award to 1t under the original
RFP, Hitchcock states that this would require the testing of its con-
tainers to determine whether they mect the standards of physical integrity
and the thermal testing requirements. The protester also contends that
the admitred inadequacies in the procurement cannot be fairly corrected
by merely affording its firm an opportunity to bid under a resolicitation
since its priceg, design techniques and other information are kavwn to
the other potential offerors.
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The question for our consideration is whecher resolicitation is
justified in light of the procuring agency's contenticns that the
specifications enumerated i b RFP failed to adequately reflect the
needs ( 7 tha Governmant and the proposils were not evaluatad in the
nanner set forth in the RFP.

We believe that any award to Hitchicock under thie original RFP
wvould be improper since the R¥P was defective in that it failed to
clearly and adequately desaribe the technizal requirements for shipping
containers, including the procedure for determining that the require-
mente have been met. Sea Parkson Corporarion, B-187101, February 11,
1977, and cases cited therein.

The reccrd also discloses that HEW's determination to resolicit
the requirer :nt was reascnable in that the specificetions were
defective and the propusals were not evaluated in the mammer stipulated
in the RFP. In this regard the RFP contained a purchase descripiion
which incorporated certain tes: raquiremen*s as a performance specifica-
tion. Compliance with the specificatione wes ascertainable only through
testing and HEW states that the necessary testinf was not conducted.
Further, HEH reports that the specifications did not adequately cover
certain minimum requirements such ac water protection and the ability
to withstans the sealing/opening operations of accual usage. See '
Semiconductor Equipment Corporation, B-187159, Fel'ruary 18, 1977. TFDA
states that any new sclicitation must require that t%: eiterior and
interior containers be fabricated of a completely waatherproof grade
of fibre-board. By resoliciting, FDA will be able tc recurately describe
its technical requirements for shipping containers, including the pro-
cedure for determining thar the requirements have been met.
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Even Af defects in the RFP had been Aiscovered during negotiations,
Federal Procurement Regulations § 1-3.805-1(d) (1964 ed. amend. 153) re-
quires the folilowing:

"When, during nagotiations, a substantial change
occurs in the Government's requirement or a decision
ic reached to relax, incresse, oxr otvherwise modify tha
scope of the work or atatement of requirements, such
change or modification shall be made in writing as an
amendnent to the request for proposals, and a copy shall
be furnished to each prospective contractor.

Under the provision of this regulhtion, negotiations with Hitchcock alone
would be precluded since all potential offerors must ba given an opportunity
Lo compete on an e¢qual basis,
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The procuriug agency's decision to terminate Hollinger's contract
and resolicit the requirements is viewed by our Uffice as similar to
an agency's determZnacion to cancel an RFP., We have held ‘hat a decision
to cancel an RFP is subject to objection upon review by our Office oniy
if it is clearly shown to be without a reasinoble basis, S2e Federal
Leaging, Inc., 5% Comp, Gen. 872 (1975), 75-1 CPD 236. The same staandard
of review applies to an agency's determination of its minimum needs and
to the agency's drafting of specifications which properly reflect thosae
needs. Julie Research Laboratories, Inc., 55 Comp. Gen. 374 (1975),
75-2 CPD 232,

For the rearons stated, we balieve HEW's decision to resolicit its
recquiremenics for thermal shipping containers is reasonable. Accordingly,

Hitehcoek's protest is denied,
/ %ﬂ 1]ee.

Deputy Comptroller General
of the United States
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